Copnep>xaHue:

BBepneHue

Cpean BCeX UMYLLECTBEHHbIX OTHOLLUEHNI KaTeropmna cobCTBEHHOCTN 3aHUMaeT
nepBocTerneHHoe rnosioxxeHne. OxpaHa SKOHOMUYECKUX OTHOLIEHUA COBCTBEHHOCTU Kak
MaTepuasibHOW OCHOBbI J1I06Oro obLLEeCTBEHHOr0 CTPOSA COCTaBNSAET BaXKHeNLWYto 3ajadvy
BCAKOW NPaBOBON CUCTEMbI. Takas oxpaHa OCyLWeCcTBASEeTCA B TOW Uin nHon popme
npakTU4eckn Bcemm oTpacaamMm npasa. CBou ocobbie hopMbl OXpaHbl AaHHbIX
OTHOLUEHUN npefycMaTpuBaeT U rpaXkAaHCKoe rnpaso.

B NnaBe 20 Npa>xgaHCKOro kogekca P® 3akpenseHbl cnocobbl 3awimnThl NpaBa
COBCTBEHHOCTU N Jpyrux BewHblx npas. OanH cnocob gaet npaBo cOOCTBEHHUKY
nctpeboBaTb CBOE MMYLLLECTBO N3 YY>XKOro He3aKoHHOro BiageHusa (ct. 301-303 TK PO).
B Teopun rpa>kgaHCKoro npasa Takon cnocob nosy4ns HasBaHME BUHOANKALUMOHHOMO
ncka. Opyrom cnocob nmeHyeTCcs HeraToOpPHbIM UCKOM, OH AaeT NpaBo COBCTBEHHUKY
TpeboBaTb YCTPAaHEHNS BCAKUX HAPYLIEHNI ero npaBa, He CBA3aHHbIX C JINLLEHNEM
BflageHusa (ct. 304 TK POD).

Bocnosib3oBaTbCsA NpaBaMu, npengycMoTpeHHbIMN CT. €T. 301-304 T'K PO, MoryT Takxe un
apyrue cybbekTbl rpa>kgaHCKoro npasa, He aBasowmecs cobCcTBEHHUKaMN MMy LLEeCTBa,
HO BNafeloLme UM Ha npaBe X039NCTBEHHOIr0 BeAeHNS, OnepaTUBHOINO ynpaBieHns
nmbo No NHOMY OCHOBAHWUIO, MPEeAYCMOTPEHHOMY 3aKOHOM UM aorosopom (cT. 305 MK
POD).

K cnocobam 3almnTbl OTHOCSATCS ABa BUAA UCKOB: BELLIHO-NPaBOBble U 06513aTeNbCTBEHHO-
npaBoBble. ABCONMOTHAA 3allMTa, HOCSLLLAsA BELLHO-NPAaBOBOW XapakKTep, BCTyMNaeT B
AeNncTBMe, Koraa HenocpeaCcTBEHHO HapyllaeTcs NpaBo COBCTBEHHOCTU. 3alnTa
06s13aTeNIbCTBEHHO-MPABOBOr0 XapakTepa NPUMEHSEeTCs, Koraa Mexay HapywuTenem u
CO6CTBEHHNKOM OTCYTCTBYIOT AOrOBOPHbIE OTHOLLEHUS. 3aKOH NpeaycMaTpBaeT ABa
BELLIHO-NPaBOBbIX crocoba 3alUnTbl: BUHANKALNOHHOE ncTpeboBaHne nuMmyLlecTsa u3
4y>KOro HE3aKOHHOIr 0 BJIaflEHNSI N HEFAaTOPHOE YCTPaHeHne HapyLLIeHW npaBa
COBCTBEHHOCTU, HE CBA3aHHbIX C BNageHneM. [ns nctpeboBaHns CBOEro MMyLLecTBa 13
4y>KOro HE3aKOHHOI 0 BIafleHNsi COBCTBEHHUK MOXKET NpeabABUTb BUHOMKALMOHHbIA UCK
- UCK HeBNagetouero cobcTBeHHNKa K JINLY, HE3aKOHHO BJlafeloLLLEMY €ro BeLlblo, 0
BO3BpaTe BELUWN M NPUHECEHHbIX €l0 J0X00B.



ObO1BLeKT uccnepoBaHUA - BUHANKALMOHHbBIE U HeraTopHbie NCKN.
Lenb pa60Tb| - nccsepnoBaTtb npmmeHeHne sBMHOMKauMOHHOIO U HEraToOpHOIro NCKOB.

B COOTBETCTBMU C MOCTABJIEHHbIMU LENAMN 0N X pelleHns BblABUraloTCs ceayoume
3a4a4um:

1. nccnepoBaThb NpUpoOAY BUHAMKALMOHHOMO U HEraTOPHOIO UCKOB;

2. NPOBEeCTU CPaBHUTENIbLHO-MNPaBOBOMN aHa/IN3 MaTepmasibHOW U NpoLeccyasibHON
CTOPOHbI NCKOB;

3. BbISABUTb I'IpOGJ'IEMbI npnMeHeHnAa BUHONKaUUNOHHbLIX N HEraTOPHbIX MCKOB; onpenejinTb
BO3MOX>XHblIE NMYTWN peleHNA 3TUX r|p06neM.

Ona HannucaHuA pa6OTbI Obinn Nn3y4yeHbl HOPMaTUBHO-MNpPaBOBbIE aKTbl, HOPMaTMBHbIE
NCTOYHUKWN, y‘-le6HO-I'IpaKTVI‘-IeCKI/Ie nocobus, ny6n|/|Ka|_w||/| B nepmnoanydeckmnx m3gaHmsx.

NnaBa 1. NoHATME BUHAUKALMUOHHOINO U HEraTopHoOro
MCKOB

1.1. NpaBoBaa npupoaa BUHOAUKALLMOHHOIO U
HeraTopHoro UCKoB

Nccnenyem npaBoByO NpUpoay BUHANKALMOHHOIO U HEFATOPHOIO NCKOB.

NcK - 3To nMpaBo inua OCyLWecTBAATb cyaebHbiM nopsagkom (obpa3om) NnpuHaanexatlee
emy TpeboBaHue. B pMCKOM npaBe UCK MOHNUMAETCs KaK KaTeropus,

obnapatouwan npusHakaMm MaTepuasbHOro U NpoueccyasibHoro xapakrtepa. C ogHoOM
CTOPOHbI, UCK - 3TO CPEACTBO, A03BOJISAOLLEE NPOLECCYAsIbHYIO 3alNTY; C OAPYron -
nMpaBo, OCYyLLEeCTBAAEMOE NCTLIOM B CMOpeE.

CoBpeMeHHble UMBUINCTbI TakKXe YKa3biBalOT Ha CMeLlaHHY npupoay ncka. Tak,
HanpuMmep, npodeccop E. A. CyxaHOB NULLET, 4TO «...NpaBo TpeboBaTb cynebHoOro
pa3bupatenbcTBa (MpaBoO Ha UCK B MPOLECCYyasibHOM CMbIC/Ie) peann3lyeTcs 3aaBUTENIEM
He3aBNCUMO OT UCTEeYeHNA OAaBHOCTHbIX CPOKOB. IHOe feno — npaBo Ha nojay4veHue
NPUHYONTENbHON 3alNThl (MPaBO Ha UCK B MaTepunasibHOM CMbICJIE), KOTOpPOE Nno



YKa3aHHbIM Bbllle coobparkeHnsaM Mo)XeT ObiTb peasim30BaHO TOJIbKO B npenesax
OABHOCTU TaKoro cpoka»[1].

B TO/IKOBOM CJ/iI0Bape NojJ MCKOM MOHMMAETCS «3asiBJIeHMe B Cyd U apbuTtpax o
pa3peLleHnn Kakoro-Hmbyib rpakaaHckoro cnopa»[2]. C opnanvyeckom To4KN 3peHuns
aBTOPbI UCTOJIKOBAJIN AAHHbIA TEPMUH C NMPOLECCYasibHOM MO3ULIUN.

IlymaeTcs; 4TO n3Ha4YasbHO NPaBO Ha UCK, Kak BO3MOXXHOCTb obpalleHuns B Ccya,
BO3HMKAET B pe3yJibTaTe HapyLeHNs ero npasa, TO eCTb HapyLUEHNS HOPMbI
MaTepuasnbHOro 3akoHa (FpakxgaHckoro kogekca P®[3]). Jlioboe npaBo TpeboBaHMA n, B
4aCTHOCTW, NPaBO Ha UCK MMeeT MaTepunaibHO-NPaBOBYO NPUpPoaY.

MpoueccyanbHbIM XapakTepoM UCK CTaHeT obnafaTb C MOMEHTa peasin3aunm npasa Ha
NcK. Bo-nepsbix, CamMa npouenypa nogaym NCKOBOro 3asasneHnsa (tpebosaHus K
COCTaBJIEHUIO UCKA, CPOKN, NOACYAHOCTb, yrJaTa rocyfapCTBEHHON MOLWNHbI)
pernamMmeHTUpyeTCcss HOpMaMmM rpa>KAaHCKO-NpoLeccyaslbHOro 3akKkoHogaTenbCcTBa. Bo-
BTOpPbIX, 3as9B/IeHHOe TpeboBaHMe (MCK) CTAHOBUTCSA NpeaMeToM pa3peLleHuns crnopa B
Cy[e Tak)Xe B COOTBETCTBUM C NosoxXeHnsamm 'pakgaHckoro MNpoueccyanbHoro Kogekca
P®D[4].

BUHANKAUNOHHbBIN UCK HE MOXXET BbiTb NPeabsAB/IEH B C/lyHae YHUYTOXKEHUNSA NMYLLLECTBA.
HobpocoBeCTHbIN N HeaobpOCOBECTHLIN BRadebLUbl BripaBe TpeboBaTb 0T cOBCTBEHHMKA
nMyLLeCcTBa BO3MeLleHUs 3aTpaT, NpoM3BeAeHHbIX MU Ha nMyLecTso. lNMpu co3paHum
nomex coO6CTBEHHUKY B MOJIb30BAHUN N PACNOPSAXKEHUN CBOUM UMYLLLECTBOM OH MOXeT
nogaTb HeraTOpPHbIN UCK. MicTeL, No HeraTopHOMY UCKY - COBCTBEHHUK UMYLLECTBa,
OTBETYUK - NNLO, MeLllalLee COBCTBEHHMKY OCYLLECTB/IATbL CBOV NPaBOMOYMSA B
OTHOLIEHNN COBCTBEHHOCTU. HeraTopHbIN NCK He MOXeT BbITb NpeabsaB/eH, ecnu
[EeNCTBNA TPeTbUX NINL, MeLwlaLlme COBCTBEHHMKY N0JIb30BaTbCA NN pacnops»XaTbCA
CBOMM MMYLLECTBOM, NpeKpalleHbl. B TakoM criy4ae BO3MOXXHa nojada ucka o
BO3MeLleHUN YObITKOB, MOHECEeHHbIX COOCTBEHHUKOM BC/IeACTBME NpaBoOHapyLUEeHUS.
3aKOHOM yCTaHaB/IMBaeTCs 3allMTa npaB He TOJIbKO COBCTBEHHMKA, HO U TUTYJIBHOIO
Bflafenbla, KOTOPOMY Bellb Ha NpaBe COBCTBEHHOCTU HE NPUHALNEXUT. TUTY bHbIN
Bnagenewy - MU0, XO0THA N He ABnsloweecs COOCTBEHHNKOM UMYLLL,eCTBa, HO Bllagelllee
NMYLLLECTBOM Ha NpaBe NOXXU3HEHHOro HacsieAyemMoro BinafeHus, X039MCTBEHHOrro
BeeHUs, onepaTUBHOrro ynpasaeHus ambo Ha MHOM OCHOBaHUN, NPeayCMOTPEHHOM
3aKOHOM UKW OOroBOPOM. TUTYNbHBIA BRagesnew Tak Xe, Kak U COBCTBEHHMK MMYLLLEeCTBa,
BNpaBe NctpeboBaTb Bellb U3 Yy>XOr0 HE3aKOHHOIO BJIafleHUs, a TakXXe Brpase
TpeboBaTb YCTpPaHEHUs NMoMeX, MeLlaLmX eMy MoJsib30BaTbCA N pacrnopsaKaTbCs
NMYyLLECTBOM



Takum obpa3oM, NMpaBo Ha MUCK, B CYLLHOCTU, UMEET MaTepPUasIbHYIO NPUPOoaY; a NCKU
BbICTYMNalOT npoueccyanbHbiMK cnocobamm 3alunTbl HapyLLIEeHHbIX NpaB.

B NnaBse 20 Npa>xgaHCKOro kogekca P® 3akpenneHbl cnocobbl 3awmnThl NpaBa
COBCTBEHHOCTU 1 Jpyrux BewHbix npas. OanH cnocob gaet npaBo cOOCTBEHHUKY
nctpeboBaTb CBOE MMYLLLECTBO N3 YYy>XKOr0o HE3aKOHHOro BiageHusa (ct. 301-303 K PP[5]
). B Teopuun rpa>xgaHCKoro npaBa Takown crnocob nony4nn HazBaHMe BUHAMKALMOHHOIO
ncka. Opyrom cnocob nmeHyeTCcs HeEraTOpPHbIM MCKOM, OH AaeT NpaBo COBCTBEHHUKY
TpeboBaTb YCTPAHEHNS BCAKUX HAPYLLEHNI ero npaBa, He CBA3aHHbIX C INLLEHNEM
BnageHunsa (ct. 304 TK PO[6]).

CnepoBaTesibHO, BUHANKALMOHHbBIA N HEFATOPHbIN NCKN HEe OTHOCATCS K KaTeropusm
MaTepuasibHOro XxapakTepa, NOCKOJIbKY HaAeNeHbl NpoueccyasbHON NPUPOOONA.

1.2. MaTepuasibHasa U npoueccyaJibHasa CTOPOHbI
MCKOB: CpaBHUTEJIbHO-NPAaBOBOM aHAaNM3

MpoBenemM HeGONbLUOW CPpaBHUTENbHO-MPABOBON aHann3. ObpalleHne K MaTepnaibHOMY
YrOJIOBHOMY 3aKOHOZATesIbCTBY MO3BOJISET KOHCTAaTUPOBATbL 3aKpernseHne B YroJloBHOM
Kogekce PO MHCTUTYTOB, NOJIOXKEHUN, KaTeropmn MmaTepuasbHOro Xxapakrepa: Buabl
YrOJIOBHOIO HakKa3aHus, NOHATME N BUObl NPEeCTYNJI€HWUN, OCHOBaAHMA 0CBOBOXAEHUSA OT
YFOJIOBHOM OTBETCTBEHHOCTU U OT HaKasaHuA. YrosloBHO-NpoLueccyasibHoe
3aKOHOOaTeNbLCTBO, B CBOK 04Yepelb, periaMeHTUpyeT MHCTUTYT Fpa)KAaHCKOro Ncka,
OCHOBAHMNSA N CPOKM ero nogaun.

Tak, cT. 44 YronoBHoO-npoueccyasbHoro Kogekca PO ogHOBpeMeHHO 3aKkpenssaeT
MaTepuasibHYI0 U NpoueccyasibHble CTOPOHbI UCKA[7]. MaTepualibHbIA acNeKT O3Ha4YaeT,
4YTO OpraHu3auma Npm HaJan4nMm OCHOBaHWI NMoslaraTh, 4TO Bped NPUYNHEH UM
HernocpenCcTBEHHO NpecTynJjeHneM, MMeT NpaBo NpeabasnTb TpeboBaHme 0
BO3MELLEHUN UMYLLECTBEHHOIO Bpeda, a TakXe MMYLLEeCTBEHHON KOMMNEeHCcaumnu
MopaJsibHOro Bpega. lNpoueccyanbHbl aCNeKT Bblpa>KeH B YCTAaHOBJIEHUM NopsaKa
npenbsaB/ieHNs rpa)K4aHCKOro CKa B YroJIOBHOM rpouecce.

CnepnoBaTesIbHO, MHCTUTYT rPa>4aHCKOro UCKa B YroJIOBHOM MPOLIeCCe B MOJSIHOM
obbeMe persamMeHTMpPoOBaH HOPMaMK YroJIOBHO-NPOLIECCYasIbHOIro 3akoHa. B
MaTepuasibHOM YroJIOBHOM 3aKOHE TakKoe 3aKperJsieHne nNycTb AaXke U MaTepuasibHOro
XapaKTepa OTCYTCTBYeT.



NHasa cnTyaumnsa cnoxxusiacb B MaTepmnasibHOM N NpoLEeccyasibHOM rpaKgaHCKoM
3aKoHogaTenbCcTBe. [NpaBo Ha NUCK (B MaTepuasibHOM acrnekTe) u HenocpeaCcTBEHHO
rnogada nucka (B npoueccyasbHOM acrnekTe, BKJ0Yasa CPOKU MCKOBOW OaBHOCTU, YCJI0BUS
npenobsB/eHNS BUHOAWKALUMOHHOIO U HeraToOPHOIro UCKOB, NMPUOCTaHOBJIEHME U NepepbIB
CpOKa MCKOBON AaBHOCTW) HaLLIN 3aKOHoAaTelbHOe 3akpensieHne B TK PP, To ecTb B
MaTepunasibHOM 3aKoHe. Teopusa rpa>ka4aHCKOro npaBa, B CBOKO o4epenb, Takxe yaenser
BHMMaHME N3Yy4YeHUIo npoLueccyasibHblX BONPOCOB NMogayn BUHOUKALMOHHOIO U
HeraTopHOro Mcka B Ccy, OCHOBbIBAsACb NPW 3TOM Ha MNOJIOXKEHUAX CT. CT. 301-305 TK PO
[8].

CnepoBaTesibHO, U HayKa, U 3aKoHOAaTe b, Mo CyTU, NPUAEPXKUBAIOTCSA eANHON NMo3nLUN
N He CTaBAT roj, COMHeHue LLenecoobpa3HoCTb pa3MeLLeHNs NOJIOXKEHWNI
npoLeccyanbHOro xapakTepa cpean HoOpM MaTepuasibHOro XapakTepa. A Mexay TeMm
CYLLEeCTBYET rpa’kaHCKOo-NpoLeccyasbHbli 3aKOH, KOTOPbI U3HA4YalbHO NOCBALLEH
npoueaype nogayn u pacCMoOTPEHUs UCKa B cyle.

Mo HalleMy MHEHUI0, 3aKpenJieHne NpoLeccyasibHbIX HOPM B MaTepunasibHOM 3aKoHe
ownboYHo. Pa3rpaHnyeHne 3aKoHoAaTeNbCTBA HA MaTepuasibHoe 1 NpoLeccyasibHoe B
lopUCApYOeHLNN He cyYainHo. MpaBoBas NpMpoaa U CyLLIHOCTbL HOPM MATEPUAJSIBHOI O U
npoLeccyanbHOro 3aKOHOB HEO4HOPOAHA, MOCKOIbKY PEryaMpoBaHuUto nogsexxaT
pa3Hble 0Tpac/n Npaea, B HaCcTHOCTUK, o6pa3oBaTeNIbHOro NpaBa, rpa*kaAaHCcKoro un
rpa>4aHCKo-npoueccyasibHoro. Takme HopMbl, 6€3yCc/I0BHO, TECHO B3aMMOCBS3aHbl
MeXay coboin, OHM AOMNOJIHSIOT APYra KakK «KOHCTaHTa» U «AUHAMUKA».

OThOeNbHble NOJIOXKEHNA MaTePUasIbHOrO 3aKOHa MOryT BbITb peann3oBaHbl TONLKO
nocpeacTBOM MPUMEHEHNS cTaTel NPoLLecCcyaslbHOro 3aKoHa, YTO HeNocpeaCcTBEHHO
OTHOCUTCA K peanusauum npasa Ha UcK. CneaoBaTesibHO, HOPMbl MaTepPUaIbLHOro n
npoLeccyanbHOro 3aKoHOAAaTeNbCTBA A0/IKHbI 0TBEYaTb COOTBETCTBYIOLLUM
TpeboBaHUAM OPUANYECKON TEXHUKN N HE OOJIXKHbI NMOAMEHSATbL APYr APYyra, Kak 3To
NPOUCXOANT MPUMEHUTESNIbHO K MHCTUTYTY FPaKAaHCKOro UCKa 1 B OTHOLLEHUN
BUHOMKALMOHHOIO U HEraTOPHOI0 UCKOB B YAaCTHOCTW.

BbiBOAbI. VICK - 3TO NpaBo /ML OCYLLEeCTBAATb CyaebHbIM nopsakom (obpa3om)
npuHaanexalwee emy TpebosaHue. B Nnase 20 Npa)kaaHCKOro Kkogekca PO 3akpenneHsl
Ccrnocobbl 3aWnTbl NpaBa COBCTBEHHOCTM M OPYrnx BewHbiX Nnpas. OanH cnocob gaet
npaBo COOCTBEHHMKY NCTpeboBaTb CBOE MMYLLLECTBO N3 YY)KOr0 HE3aKOHHOI0 BllafgeHns
(cT. 301-303 TK P®). B Teopumn rpa>kaaHCKOro npaBa Takom cnocob nosayymna Ha3BaHue
BUHAWKALUWMOHHOIo ncka. lpyrom cnocob nmMeHyeTcs HeraTopHbIM UCKOM, OH JaeT npaBo
CcobCcTBEHHUKY TpeboBaTb YyCTPaHEHUS BCAKNX HapyLWeHWUN ero npasa, He CBA3aHHbIX C



nweHnem snagenusa (ct. 304 NK PO).

BUHOVKALMOHHBIA U HEFaTOPHbLIN UCKN HE OTHOCATCSA K KaTeropnuaMm MaTepuasibHOro
XapakKTepa, NOCKO/IbKY HaZesleHbl MpoLLeccyasibHOW NpUpoaoN.

FnaBa 2. CoBpeMeHHble Nnpobnembl
NMPUMEeHeHUA BUHOUKALMUOHHbIX U HeraTopHbIX UCKOB

2.1. NMpobnemMbl NpUMeHeHU BUHAUKALMNOHHbIX UCKOB

3awmTa npaBa coO6CTBEHHOCTN NOCPEACTBOM BUHONKALMN OCTaeTCa OAHUM 13 Hanbonee
pacnpoCcTpaHeHHbIX cnocoboB oTCTaMBaHMA NpaBa. Ho NpuMeHeHne HOPM 0 BUHAMKAL NN
He BCerfa oTBevyaeT NnpuHumny eanHoobpasng cyaebHom NpakTUKN.

B Teopumn rpa>xgaHCKoro rnpaea onpeneneHsl yC/0BUs, KOTOpble He06XoaAnMbI 1
NOCTATOYHbI AJ18 NPEeAbABNEHNS UCKA: UCTEL, ABNSeTCS COOCTBEHHUKOM (TUTYJIbHbIM
BNlaAenNbLEM) BELLW; Bellb BbiOblNa U3 BlageHns cobCTBEHHUKA MOMUMO €ro BOJU;
NMYLLLECTBO COXPAHWIOCh B HAaType N HaXoanTCs B (paKTUYECKOM BadeHNN

ApPYroro nnua; BUHONLUNPOBATb MOXXHO TO/IbKO MHAMBUAYaIbHO onpeaesieHHoe
NMYyLLECTBO.

CornacHo rnepBoMy yCJIOBUIO UCTeL, A0J/KEH A0Ka3aTb NpaBo COOCTBEHHOCTU Ha Bellb
(MHOe TUTYNbHOE BNageHue, ecnm nctewl He cobCTBeHHUK, a Bnageney). Ha npakTuke
3TO He BCerga BO3MOXXHO B CUJy pa3/iIM4HbIX 06CcToATENLCTB. 10 ogHOMY 13 gen,
paccMoTpeHHbIM COBETCKUM palOHHbLIM cyaoM r. OMcka 25 ¢despansa 2014 r. uctumua
TpeboBana Npu3HaTb 3a HeW NpaBo COBCTBEHHOCTN Ha 72 rapa>kHoro 6okca u
ncrtpeboBaTb NMYLLECTBO N3 4Y>XKOr0 HE3aKOHHOro BnageHusa[9]. Cya nepBon MHCTaHLUW
He YCMOTpes1 OCHOBaHMN ANS yOOB/eTBOPEHUSA TpeboBaHMN UCTULLbI, YKa3aB Ha
OTCYTCTBME LOKA3aTesIbCTB, NOATBEPXAAaWMX, YTO yYMepPLWNin Cynpyr NCTULbl ABNACA
COBCTBEHHMKOM CMNOPHOro rapa>kHoro 6okca n ynnaTmna naeson B3HOC. B
[0Ka3aTeNbCTBO UCTULA NpeacTaBuia KBUTaHUMO 06 yniaTte HEKON CyMMbl Ha cHeT
rapa>Horo KkoornepaTtuba. Ho U3 cogep>xaHus KBUTaHUNN He cnefoBan akT
npuobpeTeHna rapakHoro 6okca HacnepgonaTteneM, He ykasaHbl HoMep 6okca, naTa
BHECEeHUS OeHEeXHbIX CpeacTB. bosee Toro, n NnpnsHaHme NCKOBbIX TpeboBaHMM
oTBeT4Yukom C.J1. B 4aCcTu 1/2 0onum He Nocny>Xmnao oCHoOBaHUEM /19 OTMEHbI peLleHus
cyna, NOCKOJIbKY B COOTBETCTBUW C NosioxeHnaAMu cT. 39 MK PP[10] cyn He npuHUMaeT



NPU3HaHME NCKa OTBETHYUKOM, eC/i1 3TO NMPOTMBOPEYNT 3aKOHY WU HapyLUaeT npasa n
3aKOHHbIE MHTEpeChl ApPYrnx nu,.

NMpuMeHnTeNbLHO K NOC/IeAHEMY YC/I0BUIO CrieflyeT yKa3aTb, YHTO NpeaMeToOM NCKa MOXXeT
ObITb 1 Belb, onpeaensemMas pogoBbiIMU NMpM3Hakamu, Ho obnagatoLas Nnpn3Hakamm
nHanBuayanmsaumm (Hanpumep, 3epHo, NOMeLLEHHOE B MELLKKN C NnoMmeTKon, bpeBHa
onpeneneHHoOM Nopoabl AepeBa C HaHeCeHHOM MapKkunposkon). E. A. CyxaHoB, Beas pedb
0 Knaccnukauunm seLen, oTMeyaeT, 4TO UMEHHO NMPU3HaK MHAUBUAYANIbHON
onpenesieHHOCTU NO3BOJISAET NPUMEHATb BUHANKALUMOHHbBIA UCK[11].

B cBSA3M C 3TUM cHYMTaeM HeBepHbIM BbibpaHHbIN cnocob 3awnTbl MO Aeny oT

18 mapTa 2014 r. Ne 33-7343/2014, paccMOoTpeHHOMY MapTbIHOBCKUM PalOHHbIM Cy40M
PocToBckon obnacTtu[l2]. N'pa>kgaHUH B 000CHOBaHUN UCKa yKa3aJsl, 4TO SBASeTCS
COCO6CTBEHHNKOM 3eMeJsIbHOro y4acTKa, BTOPOW COCOBCTBEHHMK Ha NPOTAXKEHUN
HECKOJIbKUX NIeT cAaBaJsl B apeHy 3eMesibHbIW Yy4acToK, NpuHaaaexalmmn nMm Ha npase
noneBon cobCcTBEHHOCTU. B KayecTBe onflaTbl COCOBCTBEHHUK NOJYYMS 8 T MLUEHULbI
dpypaxkHon, 200 kr mykun, 152 n macna nogconHe4yHoro. CooTBETCTBEHHO UCTeL, MPOCUT
nctpeboBaTb MMYLLLECTBO U3 YYy>KOr0 HE3AKOHHOI0 BiiafeHus. Mo HaweMy MHeHWUIo,
COBEpPLUIEHHO 04EeBUAHO, YTO B AHHON KOHKPETHOMN CUTYyaLmMn COCOBCTBEHHUKY
HaAJs1IeXXano NpeabaBUTb UCK O HEOCHOBaTeNIbHOM oboraweHun. Bropoin cocobCTBEHHUK,
He MMes Ha TO 3aKOHHbIX 1 AOFOBOPHbLIX OCHOBaHWN, NpucBons cebe nmyLecTso,
KOTOpPOE MO CMbICJTly HOPM Fpa>KAaHCKOro 3aKoHogaTeNbCTBa AOIXKHO 6b110
npUHaasnexxaTb COCOBCTBEHHMKAM B MPONOPLMOHaNbHbIX 008X, CaMa CNoXXMBLUAACA
CUTyaumnsa NckaYaeT BUHANKALNOHHBIA NCK BBNAOY OTCYTCTBUSA UHOUBNAOYAbHO
onpeneneHHoro npegmMmeTa BUHAWKaUMX. HM nweHnua, HMN MyKa, HU Macslo He BblAesieHbI
1n3 obuienn Mmaccbl aHaNOrM4YHOro umyulecTea. CnegosaTesibHO, HE U3BECTEH NpegmeT
criopa.

OnHako cyaebHble MHCTaHUUKM (B TOM Yncae anennsunoHHas) He obpaTmnm

BHUMaHMS Ha 3TOT pakT. [1eso pacCMOTPEHO, UCK YA0BJIETBOPEH B MOJIHOM 06beMme.
Takas NpakTWKa, Ha Hall B3rnas4, MopoyYHa U NPOTUBOPEYUT HE TOJIbKO obLLeln

TEOPUN rpa>kAaHCKoOro npaBa, Ho M CaMOMY CMbICJY FPa>kKAaHCKOro 3aKoHoA4aTe bCTBa.
B CBSA3M C 3TUM Mbl NPUAEPKNBAEMCS MHEHUNSA O pa3rpaHNYeHNn NCKOB
BUHANKALMOHHOIO N O HEOCHOBATE/IbHOM 06oraleHn MMeHHO No NpegMeTy UcKa.
Tak, BAHOMKALUMOHHLINA CriefgyeT NpeabsaBasTb Npu nctpeboBaHNN NHAVMBUAYAJIBHO
ornpeneneHHon BeLWm, a UCK 0 HeOCHOBaTelbHOM oborateHnn no nctpeboBaHmio

BELL M, onpenensieMon pogoBbIMU NpU3HaKaMu.



CnopHbIM TakK>XXe ABNSETCA BONPOC 0 BO3MOXXHOCTU MPUMEHEHUSA BUHOUKAL NN

npn XUWeHUN nMyuLecTBa NyTeM COBEpLUEHUSA rpa>kgaHCKo-NpaBoBon caenku. Tak, B. H.
YpykoB nonaraet, 4To HopMbl N 1 ¢cT. 302 N'K PD[13] He faloT OCHOBaHUA B
KaTeropu4eckom opme yTBep>XaTb BUHANKALMIO KaK BHEOOrOBOpHOe TpeboBaHme[14].
OB0CHOBaAHUEM CAYXXUT YTBEPXKOEHME O TOM, 4YTO, KakK ciefyeT U3 npeanucaHnin 4aHHON
HOPMbI, F1aBHbIM YC/I0BUEM MPUMEHEHMNA BUHANKALUN ABNAETCA BblObITME NMyLLECTBaA U3
BJIai€HNSA NMOMMMO BOSIN COBCTBEHHMKA UM MHOIO TUTYJIbHOIO BNagenbLua.
CnepoBaTeflbHO, BUHOWKALNSA BMNOJIHE MPUMEHUMA K CJZly4asaM, eCin UMYLLEeCTBO
BblObIBaET B pe3y/ibTaTe COBEPLUEHUSA HUYTOXKHbIX CAEN0K, TaK KaK HUYTOXHasa caesnka
He nopoXKpaeT Kakne-nmbo npasBoBble MOCNEACTBUSA, OHA HNYTOXKHA C MOMEHTa ee
coBepLleHnsa n He TpebyeTca NpuU3HaHNA TakoBOM CyaoM. Ecnm e nmyecTBo BblObINO
13 BafeHNsa NOMMMO BOJIM COBCTBEHHMKA B pe3ysibTaTe COBEPLUEHUS OCMOPUMON
COEJIKM, B 3TOM C/ly4ae BUHANKALUNSA HEBO3MOXXHA U MMYLLLECTBO MOXXET ObiTb
BO3BpaLLEHO B pe3yJsibTaTe NpUMeHeHNs NocnenCcTBUN HeOeNnCTBUTENIbHOCTU COENKMN.

Mexay TeMm B n 34 nocTtaHoBneHna BepxoBHoro Cyna P® u Bboicluero Apbutpa>kHoro
Cyna P® ot 29 anpens 2010 r Ne 10/22 yka3aHo, 4TO Crop O BO3BpaTe MMyLlecTBa,
BblITEKAOLWNIN N3 OOrOBOPHbLIX OTHOLWEHWUN, NOANIEXXUT pa3peLleHnto B COOTBETCTBUM C
3aKOHO4aTeNbCTBOM, PEryampyrowmnmM gaHHble oTHoweHnA[15]. Nonaraem, 3TOoT BbIBOS,
BMOJIHE COrjslacyeTcs C TeopeTnYeCcKnMm HapaboTkamm no BONpoCy npMMeHeHus
BUHAWKALMOHHOIo ncka. ckno4aa KOHKYpPeHLUMIO NCKOB, cnefyeT NCXOAUTb U3 TOro,
4YTO 019 AOMOBOPHbIX OTHOLUEHUN, CYLLEeCTBYOLWNX MeX Ay CTOPOHAMN, AOCTAaTOYHbIM
OyneT NnpuMeHeHne HOPM, Peryampyrowmx COOTBETCTBYOLWMA AOMOBOP, N 00X
MOJIOXKEHUW O CAeNIKaX, B COOTBETCTBMM C KOTOPbIMU €CTb OCHOBaHUA A9 NPU3HAHUS
COEJIKN HUYTOXXHOW, a, CNefoBaTe/IbHO, 1 HE NOPOXXAALWEN KaKUX-NMbo ropnandeckmnx
nocnencTeunin. 3T HOpMbl ByayT cnoCcobHbI NPUBECTU CTOPOHbLI B HaasexXallee
MnoJsioXKeHue, Torga Kak BUHAWKALUMOHHbBIA NUCK, MO HalleMy MHEHWUIO, HaaleXxnT
npenbsaBAATb NMWb B Clly4ae, ecsin Bellb BbiOblsia 13 BlafeHns CoOOCTBEHHMKA MO NHbIM
OCHOBaHMAM, a He B pe3ysibTaTe rpa>KAaHCKO-MPaBoOBOW CAEKN

Boiclune cynebHble MHCTaHUMW He BCerga nocseoBaTeslbHO C/iefyoT CBOer Mo3numnn.
Tak, B nocTaHoBneHnn MNMpe3ngnyma Boeicwero ApbutpakHoro Cyaa P® ot 24 mas 2012 r
Ne 17302/1 1 npencrtaB/ieHbl BbIBOAbLI CyAa O BOSMOXXHOCTU NMPUMEHEeHUA HOPM O
BUHAMKALWW B C/ly4ae yCTaHOBJIeHUA paKTa XULWLEeHNS nMmyLiecTsa O4HUM U3
AKLMOHEepOoB opuandeckoro nmuallel. NocneaHum coBepLumn CANKY N0 OTHYXXOEHMUIO
CMOPHOro NMMyLLLeCTBa, B CBA3M C 4eM COBCTBEHHUKN UCTpeboBan ero n3 4y»xoro
He3aKOHHOro BnageHus. Mossosnnm cebe He cornacuTbCA C NpeacTaBsIeHHOW Mo3nymen.
Kak y>xe oTMe4danocb paHee, B No406HbIX cnopax HET HeEOOXOAUMOCTU NPUMEHSATb



HOPMbl O BUHAUKALNM, MOCKOJIbKY CaM/ OOrOBOPHbIE OTHOLLEHMS MO NocaenyoLwen
cAesIKe HOCAT MOPOYHbIN XapaKTeEP N OXPAHUTESIbHBIX HOPM, PEFYINPYIOLLNX
COOTBETCTBYIOLLNIA AOroBOP, AOCTATOYHO AJ1 BOCCTAHOBJIEHUS NMpaB COBCTBEHHMKA

Taknm 06pa3oM, NPMXOANM K BbiBOAY O HEOOXOAMMOCTU pasrpaHnyeHuns
COOTBETCTBYIOLLMX NCKOB MO NPU3HaKaM, MPUCYLLUM TEM UN NHBIM NPABOOTHOLLEHUSIM.
3TO NO3BOJINT UCKJIIOYNTb KOHKYPEHLIUIO NCKOB, KOTOPAas, No HalleMy MHEeHWUo,
HMBENMPYET MNPaBoOBble HOPMbI, HEOMPABAAHHO PACLUMPAS BO3MOXXHOCTUN OAHUX MO
CpaBHEHMIO C Apyrumun. B niobom cnydae, naeT nn peyvb 0 caenke 0CropuMon nan
HUYTOXXHON, CnenyeT NPUMEHSATb HOPMbI, Peryanpytollme COoTBeTCTBYOLWME
JlOrOBOPHbI€ OTHOLLEHMS. Mbl conuaapHbl ¢ MHeHneM H). K. ToNcToro, KoTopbliii Mo 3TOMY
BOMPOCY YKa3bIBaeT, 4To cyaebHas npakTuka HeonpaBAaHHO NO3BOJISET CMeLleHmne
3/1IeMEeHTapPHbIX NOHATUI, AoNycKas cBOOOAHYIO 3aMeHYy AOroBopHoro TpeboBaHmsa
BUHANKALWOHHBIM UCKOM, Nepexon 0T BUHANKALMOHHOIMO NPUTA3aHNA K UCKY O
NPU3HaAHUN COENKN HenencTBuTeNbHON. aHHbIA noaxon, yka3biBaeT 0. K. ToncTton,
HOCUT HEHAY4YHbIN XapaKTep U HX K YeMY, KpOMe HeraTUBHbIX NOCNeACTBUNA, B KOHEYHOM
cyeTe, NPUBECTU HE MOXeT[17].

Ewe ogHUM NpobneMHbIM BOMPOCOM BUHONKALWMOHHOIMO UCKa OCTaeTCcs onpeneneHmne
nobpocoBecTHOCTU nNpmnobpeTaTena nmyuiectsa. Paccy>xnas o BUHANKALMOHHOM UCKe, E.
A. CyxaHoB oTMevaeT « fobpocoBeCcTHOCTb npuobpeTaTens CBA3bIBAETCA 3aKOHOM C
He3HaHueM UM pakTa, MMelLero puanyeckoe 3Ha4yeHne, 3HaHNe KOTOpPOro caenano
Obl ero npnobpeTeHne HenpaBoMepHbIM. [laHHOe 3abny>xaeHne npmobpeTaTtens
(He3HaHMe) ABNAETCS, CTOYKM 3PEHNSA 3aKOHA, U3BUHUTENbHbLIM, TaK Kak OH He MOrr ero
n3bexxaTtb, a ero nosegeHve - [O6POCOBECTHLIM N NPaBoMepHbIM. Ecnn Obl
npuobpeTaTesnb He 3abny)Xpancs, To eCTb 3HaN 0 TOM, 4TO NMpoAaBeL, Belin He nMmeeT
NPaBOMOYMI Ha ee OTHYyXAeHUe, To ero nosegeHne 6b1s10 6bl NPU3HAHO
HenobpoCoBECTHBLIM U MOTOMY HENMpPaBOMEpPHbIM» [18].

Mo oAHOMY U3 Aes, PACCMOTPEHHbIX B TEKYLLEM roay, NoKynaTenb 6bi1 Npu3HaH
HenobpocoBecTHbIM NpuobpeTaTesiemM No ABYM OCHOBAHUSAM:

1) nokynaTenb He BbIACHAA Npu NnpuobpeTeHmnn CnopHoro asToMmobunsa cobnogeHne
nponasuom (OO0 «PUTAM») yCTaHOBNIEHHOr0 Nopsigka NpuobpeTeHns nmyLiecTsa y
000 «IN® OKTAH», a Tak)Xe ycnoBuaA nepenadm nMmyulecTsa;

2) nokynaTesb Nnpuobpen nmMywecTBo No LEeHE HUXKE pbiIHOYHON[19] [S]. ObpaTum
BHMUMaHue Ha obcToaTenscTBa gena OO0 «d OKTaH» B IMLLE KOHKYPCHOIO
ynpasnstowero JI. o0bpaTunock B CyA C UICKOM K rpakgaHuHy 1. o6 ncrpebosaHnm n3



Yy>KOr0 HE3aKOHHOI0 BJlafeHNS UMYLLIECTBA, YKa3aB, YTO pelieHneM apbutpa>kHoro
cyna Omckonm obnactum ot 10 aBrycta 2012 r no aeny «OKTaH» NPU3HaAHO
HecocToATeNbHbLIM (BaHKpoTOM). MNMpn NpoBefeHNN aHanm3a PUHAHCOBO-XO3ANCTBEHHON
0eaTenbHOCTU N caenok BaHKpPoTa KOHKYPCHbIM YNPaBAAOLWNM

YCTAHOBJIEHO, YTO COBepLUEeHa caesika Nno OTYY>XOEHUIO TPAHCMNOPTHOro cpencTaa.
OnpepeneHnem Apbutpa>kHoro cyna OMckon ob6n1acTm 4Orosop Kynam-rnpoaaku
TPaAHCNOPTHOro cpeacTBa, 3akto4eHHbIn mexay 000 «IMd OkTaH» 1 000 «PUTAM>»,
NnPU3HaH HeLeNnCTBUTEsIbHbIM. [TpMMEeHeHbl NOCNeACTBUA NPU3HAHUA COETTKU
HepnencteutenbHon. OgHako, OO0 «PUTAM» nponsBesno oTHyK4EeHME CNOPHOro
TPaHCMOPTHOro cpeacTBa rpakgaHnHy [l. nocpegCcTBOM 3aKJ/IlO4EHNA C MNOCAeaHUM
O0roBopa Kynam-rnpoaaku.

paxxpaHuH L., npnobpeTtasa aBToMobUb, HE 3HaAJI U HE MOI 3HaTb O CYLLEeCTBYIOLLEM
cnope Mexay lopugnyieckumm nnuamm. OgHako, cyg nocymTasn, 4To OH JOo/KeH 6bin
YCOMHUTbCS B MpaBe npojaBLa Ha oTYy>XAeHune aBTomobuns, Befib K MOMEHTY Mpoaaku
lopuanYeckoe 1L o BAafeno UM He3Ha4YnTeNbHoe BpeMs 1 LeHa aBToMobunns bbinia
HU>Xe PbIHOYHON. KpoMe TOoro, rpakgaHuH [l. He npencrtaBuia cyay AoKa3aTeslbCTB TOMY,
YTO BbIACHAN Npu npnobpeTeHnn cnopHoro asTomobunsa cobnogeHne npogasuom 000
«PUTAM» ycTaHOBNEHHOro nopsaaka npuobpeteHna nmyuwectsa y OO0 «MNd OKTAH», a
Tak>Xe ycnoBus rnepegadm nMmyLiecTsa.

NMo3BosinM cebe He cornacnTbCs C Takon MOCTaHOBKOW BOMpoOcCa MNo C/ieAyoLmnm
ocHoBaHMAM. CoBepLUEHHO O4EBUAHO, 4TO PU3NYECKOEe NNLL0 HE nMeeT 0O beKTUBHOM
BO3MOXXHOCTU 3HaTb O HaNM4YnKM npouenypbl 0aHKPOTCTBA B OTHOLLIEHUN NpeablayLumnx
cobcTBeHHMKOB. bonee Toro, o Nnpouenype 6aHKPOTCTBA 3aMHTEepPecoBaHHbIE NNLLA
(Hanpumep, ynpasnsaowmn) He coobwatoT B opraHbl T'MBAL, 4TO NO3BONAO Obl
nokynaTeno BfafeTb MHMPOpMaLnen, Beob B MOMEHT NMOCTaHOBKN TPAHCMOPTHOro
CpeacTBa Ha y4deT coTpyaHukn F'MBLOL npoBepsAloT aBTOMObOMIb Ha NpeaMeT
HaxXOoXXOeHUs ero B yroHe njin He3akoOHHOM BJlaLeHUMN.

Cam PpaKT KOPOTKOro rno BpeMeHun BnageHnsa TPaHCMNOPTHLIM CpeaACTBOM NocnegHnM
COBCTBEHHNKOM He MOXXET, NnoJslaraem, CNYyXUTb OCHOBaHUWEM OJ14 BbiBOOa O
NOA4O3PUTEJIBHOCTUN TAaKOro OoTHYXXAeHUd. YTo XKe KacaeTcsa ueHbl Belwu, To, Kak
N3BECTHO, COBCTBEHHUK CaMOCTOSATEIbHO oripepgendeT ee, a KpomMme 1T0ro, OH MOXXeT
COCJ1aTbCA Ha CPO4HYIO Heob6x0aAMMOCTb B nonyyvyeHnn ODEeHEeXHOoW CYMMbI KaK NMpunynHy B
CHMXEeHNN prHO‘-IHOVI ueHbl. CTounT nn MoKymMnaTeJ1to noJjiaraTb, 4TO MPK

N0OOM CHUXKEHUWN UeHbl CAefKa ABAsSeTCs I'IO,EI,O3pVITeJ'IbHOVI?



B ropnanydeckonm nutepaTtype nogHUMancsa sonpoc o6 onpenesneHnn MOMeHTa
npnobpeteHnsa npaea cobcTBeHHOCTU AobpocoBecTHLIM NpmnobpetaTtenem. Cornacmmcs c
MHeHueM K. L. CKNoBCKOro, KOTOpbI NoslaraeT, 4TO MOMEHT npuobpeTeHuns npasa
CobCTBEHHOCTN MOXXET BbITb CBSI3aH Y TakKoro npuobpeTaTensa TOSIbKO C BO3MOXHOCTbIO
NnpuU3HaHWsa NpaBa Ha OCHOBAHUM OABHOCTW BrageHnA[20]. JencTBUTENbHO, UHbIE
cnocobbl npnobpeteHnsa npasa CO6CTBEHHOCTU 34eCb HE MOryT BbITb NCNOJIb30BaHbI. HO
Kakoe 3[1eCb MMeeT 3Ha4YeHne CPOK MCKOBOW OaBHOCTU, NMpPeayCMOTPEHHbIV 015
Hagnexauwero cobcTeeHHMKa? MNpeanonoXxmm, cobCTBEHHUK OCBEAOMJIEH O HAX0XXAEHNN
BELLW Yy onpeaesieHHOro mua, KoTopoe BlageeT eto Ha NPOTSAXXEHUN, Hanpumep, WecTun
MecsLeB, HO He npegnpuHUMaeT OeNCTBUI MO ee BUHAMKauUMN. lNpolwen CpoK NCKOBOW
0aBHOCTWN, N Ae-tope Hagnexxawmn cobCTBeHHUK yTpaTW/ NpaBo Ha yA0B/IETBOPEHME
MCKa, 0QHaKO NpaBo COOCTBEHHOCTWN He BO3HUKJIO N Yy Bnagensua. NpaBo cobCTBEHHOCTU
nocnenHero BO3SHUKHET JINLb N0 NCTEYEHUN [AaBHOCTU Oro Cpoka ¢ cobnogeHnem
YCTAHOBJIEHHbIX 3aKOHOM nNpaBu (4. 4 cT. 234 TK PO[21]).

CnepoBaTeslbHO, HE MeeT 3Ha4YeHUs B AaHHOM Cslydae (paKT OTKa3a B yO0BJIeTBOPEHUM
NCKa 0 BUHAMKauunmn[22] (bbiBINI COBCTBEHHMK, CKa)XeM, He CMOIr AoKa3aTb OA4HO M3
HeobxoauMbIx ycnosun). NpaBo cOBCTBEHHOCTU BaAesbLa B TAaKOM CJ/ly4Hae Takxe
BO3HUKHET TOJIbKO MO OCHOBAHUAM, NpefyCcMOTPeHHbIMU CT. 234 K PO[23], To eCcTb
CnycTsa onpegeneHHoe BpeMs nocsie NCTe4eHNa CpokKa MCKOBOW OABHOCTU, a He C
MOMEHTa yTpaTbl ObIBLUMM COOCTBEHHUKOM BO3MOXXHOCTU BUHANLMPOBATL BELlb. TakuMm
obpa3om, caM hakT BblHeECEHUSA NofobHoro cynebHoro pewweHnsa He CTaHeT OCHOBAHMEM
npnobpeteHnsa npasa cobcTBeHHOCTN A06pocoBeCTHLIM NpmnobpeTaTenem.

AHanorn4HbiM obpasom cnegyeT onpenensaTb U MOMEHT npmnobpeTeHnsa npasa
cobcTBeHHOCTHU, ecnm npnobpeTaTens He 06paTuaCca B Cyq 3a YCTAaHOBJIEHNEM

rnpasa. B JaHHOM cny4ae cHYMTaeM, 4TO HOpMa Y. 4 CT. 234 TK P®[24] coaepXut
B6e3ycnoBHOE NpaBuo 0 HEOHXOANUMOCTIN C/IOXKEHNS CPOKOB, TO €CThb, AaXKe eCun
CODBCTBEHHMK He U3BECTeH, cnefyeT nonaraTh, YTO OH MMeN NPaBo Ha BUHAMKaUWIO, a,
cnepoBaTesibHO, K CPOKY, YCTAaHOBJIEHHOMY OJ/19 0ABHOCTU BJlafLeHUd, crnenyeT
MPUYNCINTb N CPOK MCKOBOM OABHOCTU. [T03TOMY Mbl HE COrflaCHbl C MHEHMEM TaKUX
aBTOpoOB, Kak A. A. Hosocenosa u T. I. lNoawmnesanos, KOTOpble MULWYT, 4TO
nobpocoBecTHbIN NpnobpeTaTtenb A0JIKEH CTAHOBUTLCS COOCTBEHHMKOM He Cpa3y, a
TOJIbKO MocCsie BCTYMJIEHUSA B CUJY peLlleHnsa cyia, OTKa3aBLero B UCKe 0 BUHOUKALNN y
Hero CNOPHON HEABMXKUMOCTHN, NPUOBPETEHHON Y HEYNPaBOMOYENHOro OTHy )XAaTens, u
perncrtpaunm npaBa cobCTBEHHOCTU B peecTpe npasB Ha HEABUXXMMOCTb, TO €CTb nocne
opMUPOBaAHUSA CJIOXKHOIO KOPUANYECKOro coctaBal25].



Hawa no3snumna cornacyertcsa v ¢ noctaHosneHnem lNMneHyma BC PO u MNMneHyma BAC PO Ne
10/22, B nN. 13 KOTOPOro COAEPXXUTCS NOJIOXKEHNE, COrNJlaCHO KOTOPOMY MpaBo
cobcTBeHHOCTN aobpocoBecTHOro npmobpeTtaTensa BO3HMKAET HE TOJIbKO B C/lyyae
OTKa3a B YAOBNETBOPEHUN UCKaA O BUHONKALNN NMYLLLIECTBa, NPeaAbsAaBJIEHHOI0
Hagfnexawmm cobCTBEHHUKOM, HO N KOr4a Takon UCK BO obulie He npenbaBnancs. B
MPOTMBHOM CJlydae caMa BO3MOXXHOCTb BO3SHUKHOBEHMNSA NpaBa CO6CTBEHHOCTUN CTaBUTCS
B 3aBMCUMOCTb OT XXe/laHuUs (nm HexxenaHus) cobCTBEHHMKaA NPeabsaBAATb
BUHONKAUWOHHBIN UCK. [leNCTBYOLWEee 3aKOHOAATE/IbCTBO TBEPAO CTOUT Ha No3uuun,
COrjlacHO KOTOPOM NpaBO Ha UCK - 3TO NpaBo, a He 0643aHHOCTb nLa, NpaBa KOTOPOro
HapyLeHbl.

2.2. Mpo6neMbl NPUMEHEHUA HeraTOPHOro UckKa

OAaHUM 13 crnocoboB 3aWnTbl CyObEKTUBHbBIX FPaXAaHCKMX NPaB N 3aKOHHbIX MHTEPECOB,
obecneymBaoWMX BOCCTAHOB/IEHUSA MOJIOXKEHWNS, CYLLECTBYIOLWEro A0 HapyLUeHUs, n
nepece4vyeHne 4eNCTBUN, HApPYLUAOLWWUW NMpPaBo Uin CO34aloWMX Yrpo3y ero HapyLleHus,
ABNIAETCA HeraTopHbIN UCK. B cooTBeTCcTBUN CcO CT. 304 K PD[26] 3aumMTa NpaBoOMOYUiA
Cob6CTBEHHMKA OT HAapPYLUEHUNI, KOTOPbIE HE CBA3aHbl C INIEHNEM COBCTBEHHMKA
BJlafEeHNA BELLbIO, OCYLLECTBASETCA C MOMOLLbIO HEraTOPHOIro UcKa (oT naT. actio
negotoria)[27].

HecMoTps Ha Ka)kyLLyCa NPOCTOTY 3aKOHOA4ATEs/IbHON KOHCTPYKL MW HEraTOPHOro NCKa,
KaK B Teopuu, Tak Ha NMpakTUKe BO3HUKAET MHOXXeCTBO npobnaem. MpobnemMHbIM
OCTaeTCs BOMNPOC onpenesieHns npaBoBoOn NPUPoAbl HEraTOPHOro ncka. Kak n3secTHo,
npaBo cobCTBEHHOCTU BKJIlOYaET B cebs: BnajgeHue, Nosib30BaHNE U pacrnops>XeHue.
BOMILLUMHCTBO YY€EHbIX MOMAratoT, YTO HEraTOPHbIA UCK 3alUULLIAET KakK NpaBoMoyme
NoJib30BaHUA, Tak U NPaAaBOMOYUS pacnopsixeHus. OQHaKo Takoe onpeaeneHue
coep>XaHusi NCKa He COOTBETCTBYET cucTemMe cnocoboB 3allMThl BELLHbIX Npas.
HapylLieHne nnm ocnapvBaHue BELLHOro npaBa Bcerga CBsi3aHo C OAHWUM M3 NPABOMOYUIA.
N3 3Toro geneHnsa n BbiTeKaloT TPy cnocoba 3alnThl BeLWHbIX NMpaB, UCMOb3yEMbIX B
3aBMCMMOCTW OT TOr0, KAaKoe NMpaBoMOYMe HaPYLLUEHO: NMPU HapyLUEHUN NPAaBOMOYUS
BJlaleHNS OHO 3aLUMLLIAETCHA MPU NOMOLLM BUHANKALMOHHOIO UCKa, NPW CO34aHnN
NpensaTCTBUX B NOJIb30BaHUM UMYLLIECTBOM BO3HMKAET MPaBo Ha NpenbsB/ieHne
HEeraTopHOro UckKa, B cJlydae HapyLweHUs NPaBOMOYMS PacnopsiXXeHNs BO3HMKaeT npaBo
Ha NpeabsBJIeHNE NCKa

0 Npu3HaHMK NpaBa co6CTBEHHOCTN. TaknM 0b6pa3oM, B COOTBETCTBUM C CUCTEMHbBIM
NoAxXo40M HEraTOPHbIN NCK 3allULLAEeT, TOJIbKO NPaBOMOYMS MOJIb30BAHUA[28].



CybbekToM TpeboBaHMA (MCTLOM) MO HEFATOPHOMY UCKY ABSETCA COBCTBEHHUK nnbo
WHOW TUTYNbHbIN Bnageney. 3aMHTEPEeCOBaHHOCTL Jt0b6Oro Apyroro nmua B
MCMNOJIb30BaHMN NMYLLLECTBA HE MOXET AaTb eMy HeraTopHoro ucka. Tak, Hanpumep, no
ooHoMy u3 gen cyn obsaszaH oTBeTYMKa obecnedynTb becnpenaTCTBEHHbIN MPOXO4 NUCTUA K
CBOVM MOMELLEHMNAM, HO OTKa3al B YA0BNETBOPEHUN 3TUX e TpeboBaHMUN noceTuTento
nctua. Ecnm Tntyn Bnagenbua OCHOBaH Ha

A0roBope, TO HagJexxawmm NCTuom oH byaeT Toraa, Koraa noMMMO BJIadeHMS OH
HagenaeTcs NoJIHOMOYUAMN NONb30BaHMA N (MNK) pacnops>xeHus. B apbuTtparkHon
NpakKTUKe N3BECTHbI Caly4an NpenocTaB/ieHNUs HeraTopHoOM 3alnThl NpaB apeHgaTopa
HEe>XXNJI0ro noMeLleHnsa N MHOro HeABUXKMMOIro MMyLLecTBa OT NPOTUBOMPaBHbIX
DencTBun TpeTbero auua. Tak B noctaHoBneHnn ®AC CeBepo-KaBKka3Koro okpyra ot 14
despanga 2007 r. Ne @ 08 -7290/2006, ykazaHo cornacHo ctatbam 304, 305 'K PD[29]
apeHaaTop Kak TUTY/bHbIN Bnagesnel MoxeT TpeboBaTb YCTPaHEHUS BCAKMX
HapyLleHNN ero npasa, XoTH O6bl 3TN HapyLeHUA N He BblIN coegNHEHDbI C NNLLEHNEM
BnageHus. Npu 3a8aBieHUN Takoro pona TpeboBaHMn UCTeLl, A0JDKEH AOKa3aTb Haan4dune
y Hero npasa apeHAbl Ha UHOUBUAYAJIbHO - ONpefesIeHHYI0 Bellb, PakKT HaXxoXAeHUs
MMyLLEeCcTBa B ero BAageHnm n npoTUBOMNPaABHOCTb CO34aHNUA OTBETHYMKOM MPEnATCTBUN B
OCYLLECTBJIEHNN NCTLLIOM MPaBOMOYMIA MO MOJIb30BAaHUIO 3TUM UMyLWLEeCTBOM. OTBETHYMKOM
BbICTYNaeT nnuo, He

ABNAOLWMNMCA (PaKTUYECKMM BNafesibLeM nMmyLecTsa, KOTopoe CBOUMU
MPOTUBOMNPABHbIMU OENCTBUAMU CO34aeT NPensaTCTBUSA, MeLlatoLlme HopMasibHOMY
NoJsib30BaHMIO nMyecTBy. OTBETYMKOM MO HEraTOPHOMY UCKY MOXeT ObITb Kak 11uUo, He
nMerulee npae Ha Bellb, Tak U COBCTBEHHNK MMYyLLECTBa, Ha 3aKOHHOM OCHOBaHWUN
rnepenasLwnin MHAWBUAYaANbHO-OMNpPenesieHHY0 Bellb BO BflageHne nctuy (apeHpgonarens
apeHaaTopy Mo A0roBopy apeHabl COBCTBEHHUK YHUTApPHOMY NMpeanpusaTuio Ha npase
X035iNCTBEHHOIr 0 Be4eHUs NN y4peX4eHUI0O Ha npase onepaTuUBHOIO yrpassieHus,
COBCTBEHHMK MMYyLLLECTBa NepefaHHOro B 4OBEPUTESIbHOE yrpaBiieHe No 40roBopY,
COBCTBEHHMK MMYLLECTBa, NepefaHHOro 3asorogep>xaTtesnto B nopsagke obecnevyeHus
ncrnonHeHmsa obazatenbcTs)[30].

NpeomeToM HEraTOPHOro UCKa saBnseTcsa TpeboBaHne COOCTBEHHMKA UM 3aKOHHOIO
BNagesbla 0 COBEPLUEHNN OENCTBUSA, YCTPAHAIOWEro NpenaTCcTBMe B NOJIb30BaHNN U
pPacropsi>XeHUn MMyLLECTBOM, a TakK)Xe 0 BO34ep>XaHUM OT coBepLUEeHNS Moa0bHbIX
nencTeun. Hanpumep, nctey MoxxeT notpeboBaTb 0T 0653aHHOr0 CybbekTa CHoCa
orpa)k4eHunmn, NpPenAaTCTBYIOLWMNX BXOAY B NoMeLweHns nctua, 1mbo ocsoboxxaeHuns
3eMeJIbHOro y4acTKa OT CTPOUTEJIbHbIX MaTepunasnoB, 3aBe3eHHbIX OTBETYNKOM. cTel
MO>XeT NoTpeboBaTb OT OTBETHYMKA NMPEKPATUTb CTPOUTENLCTBO, MPUYEM, HE TOJIbKO
Torga, Korga Bo3BoAunMbIn 06 bEKT 06BbEKTUBHO HapyLlaeT ero npasa, HO U Toraa, Koraa



OH TOJIbKO HA4YMHAET CTPOUTbLCS, HO UCXOAS U3 06CTOATENbLCTB AeNa BUAHO, YTO
CO3/[aeTCs yrpo3a HapyLleHns NpaB UCTLA NOJIb30BaTbCA U PACMoOpPAXKaTbCSA CBOUM
NMYLLLECTBOM.

NpeaMeTOM HeraToOpHOro NCka MoXXeT BbITb TakXXe TpeboBaHMe He coBepLuaTbh
[EeNCTBUM B Te4eHMe HeonpeaesieHHOro nepnoga BpemMeHu, B HaCTHOCTU He NPOXoauTb
no TEPPUTOPUM UCTLA, YMEHBLUUTb YPOBEHb WYyMa. YCI0BUAMU YO0BNETBOPEHUS
HEraTOPHOro NCKa ABASETCHA COBOKYMHOCTb C/eAyoLWmx o6CcToaTensCcTB 1) Hannymne y
ncTua npasa cobCTBEHHOCTU, MHOMO BELLHOro npasa nam oba3aTenbCTBEHHOIO NpaBa,
Hagensawuwero HocuTesid NOJIHOMOYMAMU MO MNOJIb30BAHMUIO U (UNN) BNlageHUIo
WHAVBMAYabHO-ONpeaesieHHbIM NMYLLEeCTBOM (HanpuMep, BbiTeKalowmMMmn N3 4orosopa
apeHabl, HanMa), 2) PakT HaxoXAeHMa nMyLlecTsa BO BJlageHun ncrtua, 3)
NPOTMBOMNPABHOCTb NOBeAEHNA OTBETHYMKA, CO34al0LLEro NpenaTCcTBUS K
OCyLeCTBJIEHUIO MOJIHOMOYMIA NOJIb30BaHNA N pacnops>xeHus. BuHa obs3aHHOro nmua
3Ha4YeHus He nveer.

Bonblioe pacnpocTpaHeHne HeraTopHbIA UCK NOJy4Yn Nocjie BBegeHUsA B AeNCTBue
rnaebl 17 'K PO «[MpaBo cOBCTBEHHOCTU 1 ApYyrMe BeLlHblie NpaBa Ha 3eMnio». B
YaCTHOCTW, HEraTOPHbIN NUCK CTasl OCHOBHbIM CNocob 3aWnTbl COBCTBEHHMKA 3€ME/IbHOIr0
y4acCcTKa OT OeUCcTBUN Bnagenbua cepsutyTa (CT. 274, cT. 277 TK PO[31]), roe
yCTaHaB/IMBaeTCHA NPaB0O OrPaHNYEHHOr 0 MOJIb30BAHUA YY)KUM 3eMesibHbIM Y4aCTKOM
(cepBuTyT). HeraTtopHbIn NCK MOXET BbITb NpeabsB/EH B

OTHOLWIEHUN npekpalweHns cepsuTyTa (CT. 276 TK PP[32]). bonbliasa 4YacTb HEraTOPHbIX
TpeboBaHMM BbITEKAET U3 COCEACKUX OTHOLWEHMW. B cooTBeTCcTBUM C N. 3 CT. 17
KoHcTuTyumnm Poccnnckon depepaunm ocywecTsiieHe npas 1 csobop Yyenoseka v
rpakgaHuHa He AOJ/DKHO HapylwaTb npaBa 1 cesoboabl Apyrux nmd. NMyHKT 2 cT. 36
KoHCcTuUTyuum Poccunckonm degepaunin 3akpennseT npasuso, 4HTo BladeHue,
MoJsib30BaHME N pacrnops>XeHne 3emnaen n ApyrumMmm NpupoaHbIMnN pecypcamu
OCYLLEeCTBAATCA UX cobcTBEeHHMKamMm cBob6ogHO, eCnn 3TO He HaHOCUT ywepba
OKpYy>Kalolen cpefe n He HapyLllaeT NpaB U 3aKOHHbIX MHTEPECOB MHbIX NN,

N3 cynebHon npakTukum A. npeabsasuia UCK K goyvepu O. 0 BbiICENEHUN N3
npuHaanexxawen A. Ha NpaBe eaANHONNYHON COBCTBEHHOCTN KBaApTUPbI, YKa3as, 4To
004b BPEMEHHO Mocenniacb K HeW Ha 2 Mecsilua A0 pelleHns Bonpoca o Hanme apyrom
KBapTUPbI, aB COOTBETCTBYIOLWY pacnmcky. OgHako, npowso 2 roga, a 4o4b
npoaosixasa NpoXxneaTb B KBapTupe. B cyn nctew npenocTaBusl TakxXe 3arnmncky
no4epun, B KOTOPOW Ta yKa3ana, 4To ocBoboANT KBApPTUPY NpPU YCJOBUN BO3BPaTa UCTLOM
OBYX ee KolleK. 3asBNIeHHbIN UCK Obls1 yOOBNETBOPEH HAa OCHOBAHUM

CT. 304 TK P® Kak HeraTopHbIN. [TyHKTOM 3 cTaTbun 292 'K PO[33] npeayCcMOTpeEHa



BO3MO>XHOCTb 3alLMTbl CBOMX NMpaB YJeHaMn CeMbW COBCTBEHHMKA XXMNJIOF0 NOMELLEeHUS
nyTem NpeabsaBieHns ncka o6 yCcTpaHEeHUN HapyLUEHUIA NX NPaB Ha XXWUJ0€e NMoMeLleHmne
oT NtobbIX L, BKAOYaa caMoro cobCTBEHHMKA XXNJI0ro NoMeLleHns. NMoCcKonbKy
HapyLLalTCSA NpaBa MoJjib30BaHNS XWbIM NOMELLEHNEM, TO YJIeH CEMbW NMEET NpaBo
npeabsBUTb HEFATOPHbIN NCK K COBCTBEHHMKY XKWJIOr0 NMOMELLEHNSA MO NpaBuiaM CTaTby
304 K P®[34].

Kacascb cdpepbl NPUMEHEHUS HEraTOPHOro UCKa, c/iedyeT 3aTPOHYThb Npobsemy 3allnThbl
npaB cocobCTBEHHUKOB. He Bbi3biIBa€T COMHEHWI BO3MOXXHOCTb

NCNoJsib30BaHNA cocobCcTBEHHMKaMM obLLen COBCTBEHHOCTN HEFrATOPHOI0 NCKa B TeX
cny4dasix, korga npoTuBoNpaBHble AEeNCTBUA COBEPLUAOTCS TpeTbUMN NnuamMn. B Tex xe
cny4asix, korga npaBomMoyms cobCcTBEHHMKA HapyLLATCAa AEeNCTBUSAMM APYroro
cocobCcTBEHHMKA, BO3MOXXHOCTb UCMOJIb30BaHNUSA HEFATOPHOI0 UCKa HE CTOJIb 04EBUAHA,
y>Ke X0Ts 6bl NOTOMY, YTO OTBETYMKOM [OJI)KEH BbICTYNaTb APYron cobCTBEHHUK[35].
PelueHne 3To NpobneMbl CBA3aHO C HAJIMYNUEM UK OTCYTCTBMEM COrnalleHns o
COBMECTHOM MMO0JIb30BaHUM 06LWLMM MMyLLecTBOM. Ecnm Takoe cornalleHne nmeeTcs, 4To
cocobcTBEeHHUKN 06513aHbl pa3pellaTb CNOPbl B paMKax ero ¢ UCNoJsib30BaHNEM
06513aTeNbCTBEHHO-MPABOBLIX MCKOB. MNpu OTCYTCTBUM COrNalLEHUS U NPU CHopax O ero
3aKJII0YEHUSAX, COCOOCTBEHHUKM MOFYT UCMOJIb30BaTb HEFATOPHbLIN NUCK ANS 3aLUThI
CBOUX MHTEepecoB. MNpaBUILHOCTb YKa3aHHOW NO3ULWM NOATBEpPXKAAeTCcs n cyaebHom
NpakTuKon. Tak, TpeboBaHMe 0 BO3J10XKEHNN 0693aHHOCTX NPeaoCcTaBMTb AOCTYN As
npoesna Ha Tepputoputo oTBeTHMKa (TCXK) cny>kebHbIX MalInH UcTua (cobCcTBEHHMKA
HEXXWJIbIX MOMELLEHNIA Ha NMEPBOM 3Taxke 3A4aHuns) 6b1s10 yO0BAETBOPEHO, B TOM YUMCIIE, B
CBSI3U C T€M, YTO MUCTLIOM He 3aKJ1l04aI0Ch COrlalleHne ¢ UHbIMU COCOBCTBEHHNKAMM
XKUNBIX N HEXXUJIbIX MOMELLEHUIA MHOITOKBAPTUPHOIro AoMa O NMopsiike BNageHus u
NoJIb30BaHNA HAXOASALWMMCS B UX A0N1€BON COBCTBEHHOCTUN 3eMefIbHOM y4YacTKe.
OTCyTCTBME TAaKOro corjlalleHns noaTBep)X4aeT NpaBo Ha BUHAMKALMIO, MOCKOJIbKY B
3TOWN CUTYaLWUN rOBOPUTb O HAINYMN 00513aTe/IbCTBEHHbIX OTHOLLUEHWA MeXXAy UCTLOM r
OTBETYMKOM HeT OCHOBAHWUIN[36].

B cooTtBeTCcTBUM CO CT. 208 TK PO[37] Ha TpeboBaHns cOBCTBEHHUKA NN UHOTO
Bnagenbua 06 yCTpaHeHUN HapyWweHWn ero npasa, He COeANHEHHbIX C INLWEHNEM
BJlafeHNS, HE PacrpoOCTPaHAETCA NCKOBAs AAaBHOCTb. DTO 00yC/IOB/IEHO TeM, YTO Takoe
HapyLweHue BageHns, BO-NepBbiX, HOCUT OANALWLMNCA XapaKTep, a BO-BTOPbIX, HE CTOJb
WHTEHCUBHO, KakK Npu HeNnpaBoMepHOM 3aBJlafeHnUn 4y)XON BelLlblo, B CBA3M C YEM
OTCYTCTBME HEMEOJIEHHON peakunm cobCTBEHHNKA (MHOIroO BNagesbua) Ha BbISBJIEHHbLIN
(haKT HapyLleHNa ero rnpaB U OXpPaHAEMbIX 3aKOHOM UHTEPEeCOB He MOXeT
paccMaTpuUBaTbCA KaK HeHaasexalasa 3aboTAMBOCTb yHaCcTHMKA FPaXKgaHCKOro



obopoTa 0 cBOeM uMyLLecTBe. HeraTopHbIN NCK MOXXET ObiTb NpeabsaB/IEH BO BCSAKOE
BpeMS,MoKa NPOAOJIKATCA AEeNCTBUS, Co34atoLmMe NMOMEXN B OCYLLECTBIEHNN
BnageHus. Nocne nx npekpawleHns ncyesaeT 0OCHOBaHME HEraTOPHOIo UCKa, Y
nocTpafaBLUen CTOPOHbI COXpaHaeTcsa NnpaBo TpeboBaTb BO3IMELLEHNS MPUYNHEHHbIX
TaKNMN 0encTBmuAMmn ybbITKOB.

3awmTa npaBa coO6CTBEHHOCTN NOCPEACTBOM BUHAONKALMN OCTaeTCa OAHUM 13 Hanbonee
pacnpocTpaHeHHbIX cnocoboB oTCTamMBaHMA NpaBa. Ho NpuMeHeHne HOPM 0 BUHAMKAL NN
He BCerfa oTBevyaeT NnpuHumny egnHoobpasng cyaebHom NnpakTUKN.

B Teopun rpaxgaHCKoro npasa onpeaesieHbl YC0BUSA, KOTopble HeobXxoanMbl n
[OCTaTO4YHbI A5 NpeabsaBieHNa NCKa: UCTel ABNSeTCA COBCTBEHHMKOM (TUTYJIbHbIM
BJlafesibLieM) Bel; BeLlb BbiObla N3 BNageHna cobCcTBeHHMKa NOMUMO ero BOu;
NMYLLLECTBO COXPAHMUIOCh B HAaType U HaxoanTcs B PaKTUYECKOM BlafeHUN

APYyroro nuua; BAHAUUNPOBATb MOXXHO TOJIbKO UHAUBMAYAIbHO OnpeaesieHHoe
UMYLLLECTBO. BUHANKaLMSA BNOSIHE NPUMEHMMa K C/ly4asM, eC/In UMYLLLeCTBO BbiObIBaeT B
pe3ysibTaTe COBEPLUEHUS HUYTOXXHbIX COEJNIOK, TaK KaK HNYTOXHas caesika He
nopoxkaaeT Kakme-nmbo npaBoBble MOCIeACTBUS, OHA HAYTOXXHA C MOMEHTa ee
coBepLueHUs n He TpebyeTca NpM3HaHMA TaKoBOW CyaoM. ECiim )ke nmMyLecTBo BbiObIIO
13 BNafeHns noMnMMo Bosin COBCTBEHHMKA B pe3y/ibTaTe COBEPLUEHMS OCMOPMMOW
COEeNKW, B 3TOM CJly4ae BUHAMKALNA HEBO3MOXKHA U NMMYLLLECTBO MOXXET ObITb
BO3BpaLLEeHO B pe3y/ibTaTe NMpuUMeHeHns NocneacTBUN HeAENCTBUTENbHOCTU COENKMN.

Takum obpa3om, HeobxoaMMO pasrpaHUyYeHne COOTBETCTBYIOLWMX UCKOB MO NMpu3HakKam,
NPUCYLMM TEM NN UHBIM MPABOOTHOLLIEHUAM. ITO MO3BOJINT UCKJIIOYUTL KOHKYPEHL IO
NCKOB, KOTOpas, No HalweMy MHeHWU0, HUBENNPYET NpPaBOBble HOPMbI, HeonpaBAaHHO
pacwnpss BO3MOXKHOCTU OAHUX MO CPaBHEHUIO C APYTrMMN.

HeratopHoe nputa3aHme obecneymBaeT 3alnUTy OT NOObIX HAapyLUEHWUA BELWHOIrO Npasa,
He OrpaHMYMBasCb NMPaBOMOYMEM MOJIb30BaAHUSA. Pa3rpaHnyYeHne xe HapyLeHnn Ha
hakTnyeckne n bpnanyeckmne He MeeT 3Ha4YeHus B crnope 06 ycTpaHeHun
NMPensaTCTBUN, HE CBA3AHHbIX C JINLLEHNEM BlafieHns. YCNOBUSMN yO0BNETBOPEHUS
HEeraToOpHOro UckKa, BbipaboTaHHOro eLlle B pMMCKOM MpaBe, ABJAETCA Ham4yme BELHOro
npaBa Ha Bellb, NPenaTCTBME B OCYLLECTB/IEHUN NpaBa UCTLA U OTCYTCTBUN, Y
OTBETYMKa NMPaBOBbIX OCHOBAHUN A1 BO3AENCTBMSA Ha UMYLLECTBO uctua. MHbiMK
C/I0BaMu, BeLHO-NpaBoBas 3alliMTa NoCpeacTBOM HEFATOPHOr0 NCKa NpenocTaBiseTcs
He TOJIbKO Mo PaKTy HapyLUeHUs BELLHOro npasa, HO N B CBA3M C OTCYTCTBMEM MNpaBa Ha
nonobHoe noseaeHue.



3aKJso4yeHue

NcK - 3To nMpaBo finua OCyLWecTBAATb cyaebHbiM nopsagkom (obpa3om) NnpuHaanexatliee
emy TpeboBaHue. B Mnase 20 NpakgaHCKoro kogekca PO 3akpenseHbl Cnocobbl 3aWnThbl
npaBa COOCTBEHHOCTU N Jpyrunx BewHblx npas. OanH cnocob gaet npaBo cOOCTBEHHUKY
nctpeboBaTb CBOE MMYLLLECTBO N3 YY>XKOro He3aKoHHOro BraageHusa (ct. 301-303 K PO).
B Teopun rpa>kaaHCKoro npasa Takon cnocob nosy4ns HasBaHME BUHOAMKALUMOHHOMO
ncka. Opyrom cnocob nmeHyeTCcs HeraToOpHbIM MCKOM, OH AaeT NpaBo COBCTBEHHUKY
TpeboBaTb YCTPAHEHNS BCAKUX HAPYLIEHNI ero npaBa, He CBA3aHHbIX C JINLLEHNEM
BlageHusa (ct. 304 TK POD).

BUHONKALNOHHBLIA N HEFATOPHbLIA UCKU HE OTHOCATCS K KaTeropusm MatepuasibHOro
XapaKTepa, MOCKOJIbKY HadesieHbl NpoLueccyasibHOW NMpUpoaon.

3awmTa npaBa cobCTBEHHOCTU NOCPEACTBOM BUHAMNKALMN OCTaeTCsA O4HUM U3 Hanbonee
pacnpocTpaHeHHbIX crnocoboB oTCcTanBaHMsA npasa. Ho NpuMeHeHne HOPM O BUHAWKAL WU
He BCerga oTBeYaeT NpuHUmMny eanHoobpasmns cyaebHon NpakTUKN.

B Teopun rpa>kaaHCKoro npaBa ornpeaesieHbl YC0BUS, KOTopble HeobxoanMbl 1
[OCTaTOYHbI A5 NpeabsaBieHNsa NCKa: UcTel ABnseTcs CO6CTBEHHMKOM (TUTYJIbHbIM
BNlafenbLEM) BELLW; Bellb Bbibblna U3 BlageHns cobCTBEHHWUKA MOMUMO €ro BOJIN;
NMYLLLECTBO COXPAHUIOCh B HAaType 1 HaxoanTCs B (haKTUYECKOM BNlaAeHNN APYroro
NNLA; BUHONUMPOBATb MOXXHO TOJIbKO MHOMBUAYAIbHO OnpeaesieHHOe UMYLLLECTBO.
BuHankaums BNoaHe NpMMeHMMa K CilyvasiM, eCcsin UMYLLLECTBO BbliObIBaeT B pe3yibTaTe
COBEPLUEHUSI HUYTOXHbBIX CAENO0K, TaK KaK HUYTOXKHAsA cAesfika He MopoXXOaeT Kakune-
nn6o npaBoBbie MOCNEeACTBUS, OHA HUYTOXXHA C MOMEHTA ee COBEPLUEHUS U He
TpebyeTca Npu3HaHUA TakoBOW cyaoM. Ecnm »xe nmyuecTso BbiObIIO U3 BNlaaeHUs
NMOMMMO BOJIN COBCTBEHHUKA B pe3y/ibTaTe COBEPLUEHUNS OCMOPUMON CAENIKU, B 3TOM
cNlyyYae BUHAOMKaLMA HEBO3MOXKHA U MMYLLECTBO MOXET ObiTb BO3BPALLEHO B pe3ysbTaTe
NPUMEHEHNS NOCNeACTBUIA HEAENCTBUTENbHOCTU COENKN.

Takum obpa3oM, Heob6XoAMMO pa3rpaHNYeHne COOTBETCTBYIOLLNX NCKOB MO NpMU3HaKam,
NPUCYLLIUM TEM UJIN NHBIM MPABOOTHOLLUEHNAM. DTO MO3BOJINT UCKJTIOYNTb KOHKYPEHLIUIO
NCKOB, KOTOpPas, Mo HalleMy MHEHUIO, HUBENVPYET NMpaBoBble HOPMbI, HEOMNpPaBAAHHO
pacLINpPss BO3MOXKHOCTU OAHMX MO CPAaBHEHUIO C APYTrUMW.

HeraTopHoe nputa3aHue obecneymBaeT 3alLUUTy OT NOObIX HApPYLLUEHWA BELLHOIO NpaBga,
HE OrpaHNUYMBasACb NPaBOMOYMEM MOJIb30BaHUSA. PasrpaHnyeHme e HapyLleHnin Ha



hakTnyeckune n ropnagnyeckme He MMeeT 3Ha4YeHnsa B cnope 06 ycTpaHeHUn
NMPEenSaTCTBUN, HE CBSA3AHHbIX C INLLEHNEM BlafleHUs. YCNOBUSMN YO0BETBOPEHUS
HEeraTopHOro Ucka, BbipaboTaHHOroO eLle B PMMCKOM MpaBe, SABJSETCA HaM4me BELHOro
npaBa Ha Belllb, MPENATCTBUE B OCYLLECTBJIEHUM MPaBa UCTLLA N OTCYTCTBUMN, Y
OTBETYMKA NPABOBbIX OCHOBAHWI A9 BO3AENCTBUSA HA UMYLLECTBO UCTUA. VIHbIMYK
CNloOBaMu, BeLLHO-MpaBoBas 3alliMTa NocpeacTBOM HEraTOPHOIro UCKa NpeaoCcTaBsieTCs
He TOJIbKO Mo (haKTy HapPYLUIEHMSA BELWLHOIrO NpaBa, HO U B CBSI3M C OTCYTCTBMEM MNpaBa Ha
nonobHoe noBeneHme.
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